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Information, please
Conference examines controversial Reagan
administration policies
In August, 1983, the Reagan
administration unveiled plans to
institute a system of "prepublication review," designed to limit
information leaks and protect
national security by subjecting
government employees with
access to high-level classified
information to lifetime government censorship. The plan, which
was withdrawn after a storm of
protest, was the catalyst for
increased public and media scrutiny of other administration
information policies instituted in
the name of national security.
In the pages of the Nation, the
New York Times, and the New York
Times Magazine, worried critics
declared that the proposed prepublication review requirement,
the exclusion of the press from
Grenada, the denial of visas to

foreigners invited to speak in the
U.S., increases in OA and FBI
authority and new limitations on
the Freedom of Information Act
represented an unprecedented
threat to the people's "right to
know" and clashed with the principles of free speech, press, and
association embodied in the First
Amendment.
Last spring, critics and defenders of the administration's
information policies gathered at
the U-M's Rackham Auditorium
to debate, before a total audience
of over 1,400, the nature and
extent of the harm-and, indeed,
to ponder whether harm there
be. The two-day forum on the
"Reagan Administration and the
First Amendment" brought
together a remarkable group of
23 professionals-a journalist, a
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historian, a scientist, lawyers and
law professors, former and current government officials-all
eminently qualified to speak to
the issues at hand.
Just as remarkable was the
group that organized this major
academic conference. Spurred
to action by an influential New
York Times Magazine article, "The
New Effort to Control Information," by Floyd Abrams
(September 25, 1983), more than
150 University of Michigan students, half from the Law School,
pooled their time and talents to
develop the event, whose major
sponsors were the U-M chapter of
the National Lawyers' Guild and
the Washtenaw County chapter
of the American Civil Liberties
Union. Said moderator and then
Visiting Law Professor Frederick
Schauer, who singled out the
contributions of law students Ned
Miltenberg, Jim Jacobson, and
Peter Levine: "The students
committed themselves to demonstrating-successfully-that
students can be interested enough
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Former Michigan Law Professor Vincent Blasi returned from Columbia University to voice his moral indignation about the Reagan
administration's information policies.
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and competent enough to carry
off a conference like this."
In his opening remarks,
Schauer warned the audience not
to equate the harshly critical
views of many of the conference's
student organizers with those of
all panelists. He noted that both
the conference's academic auspices and "an open marketplace
of ideas" mandated a balance
between critics and supporters on
each of its four panels. That balance was achieved, but without
the presence of an official Reagan
administration spokesperson.
Panelists like FCC General Counsel Bruce Fein had administration
connections and sometimes voiced
administration views, but the
student organizers found no takers for the 45 invitations extended
to "official administration
rep res en ta tives."
Schauer also suggested that
listeners be skeptical of speakers'
claims of First Amendment violations, urging the audience to
distinguish between unconstitutionality and speakers' personal
antipathies. "Things can be
wrong, misguided, or just plain
dumb without being unconstitutional," he reminded the
audience. "It would be a mistake
to assume that we are only talking about the First Amendment
rather than about information and
the flow of information."
Indeed, it was the flow of information-and the purported shutdown at the tap-that dominated
discussion. Bruce Fein presented
his views on government regulation of the broadcast media;
UCLA Law Professor Richard
Delgado offered a learned and
fascinating discourse on how the
government utilizes language to
shape public opinion about the
nuclear arms race. In the opening
session, Anna Nelson, a professor
of history at George Washington
University, outlined the difficulties created for historians by
14
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Executive Order 12356 on
National Security Information.
The 1982 order, Nelson explained,
upgraded the classification of
government documents-which
must now be classified at the
highest possible level of secrecyand reversed a 30-year trend
toward fewer secrets and the earliest possible declassification of
documents.
The rationale offered for Executive Order 12356 and other
Reagan administration information policies has been the
protection of national security and
the prevention of information
leaks. James Zirkle, Professor of
Law at William and Mary and an
occasional consultant to the CIA's
general counsel, reminded the
audience that "te.rrorism has
become an instrument of state
policy that is used, unfortunately,
more and more often." New limitations on the Freedom of
Information Act (FOIA) received
praise from Michael McDonald,
director and general counsel of
the conservative American Legal
Foundation, who defended them
as necessary "to prevent the act's
misuse by organized crime, terrorist groups, and enemy agents."
John Shenefield, associate attorney general under President
Carter, agreed there was need to
reform FOIA in the national security area. "The concern for
national security is not an empty
one," he said.
Some panelists were alarmed,
however, by the motives they
perceived for the administration's
information policies. City University of New York Law Professor
Victor Goode was among them.
The administration, Goode said,
has "a stunted view of the public
it is sworn to serve. It assumes
that the people, including Congress, have neither the right nor
the ability to process the complex
information now in the hands of
government agencies." Goode's
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An influential New York Times
Magazine article by speaker Floyd
Abrams was the impetus for the
conference.

Well-known civil liberties lawyer Arthur
Kinoy was the conference's most
passionate speaker.

view received a second from an
unexpected quarter: Cindy Levy,
national security aide to Senator
Orrin Hatch (R-Utah). Even her
office, she said, has trouble
obtaining information from the
administration. Why? "The
administration simply doesn't
believe that Congress or citizens
can assimilate information."
Others who agreed with Levy
and Goode's analysis were apprehensive about the national
security-free speech battles they
see looming. "When the administration purports to strike a
balance between national security
and free speech, there is no balance at all," said Floyd Abrams,
partner in the New York law firm
of Cahill, Gordon & Reindel and
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said, "there has been this claim,

never before, new threat. " Well
founded or not, such claims breed
an atmosphere within government of overreaction and
overclassification, insisted Law
Professor Lillian BeVier of the
University of Virginia.
Law Professor Yale Kamisar
cited Attorney General William
French Smith's guidelines on FBI
domestic surveillance as a good
example of such overreaction. He
characterized them as so overbroad they pick up not only the
terrorist but the housewife who's
against nuclear weapons."
Yet many participants refused
to share Kamisar's concern or
Blasi's outrage. Georgetown University Law Professor Mark
Tushnet discerned what he called
a "Chicken Little" position on the
Reagan administration's information policies. He, for one, could
not see the sky falling. Neither
could John Shenefield, who dismissed the notion of a concerted
administration effort to "subvert
our civil liberties." Panelists of
diverse political stripe agreed that
the Reagan administration was
far from solely responsible for the
current situation.
Surprisingly, the brightest view
of the future came not from an
administration defender, bµt from
a self-admitted fence-sitter, skeptical of claims made by either
camp.
"I believe in the system," said
the University of Virginia's
BeVier. "When you get this kind
of overreaction, you get people
like Floyd Abrams bringing the
issue to debate. I'm an optimist.
If we can talk about the fact that
the government keeps things
secret, maybe we'll end up better
off in the long run." ~
/1

Discussion did not end with the panelists' departure from the dais. Here , CUNY Law
Professor Victor Goode makes a point for an audience of two.

one of the nation's most prominent litigators on behalf of the
media. "For them, a claim of
national security-no matter how
frail-overcomes all claims of
freedom of expression and the
public's right to know. They view
that right as First Amendment
rhetoric, kneejerk liberalism not
to be taken seriously."
Rutgers University Law Professor Arthur Kinoy, an active
combatant in many of the most
important civil liberties disputes
of modern times (Dombrowski
v. Pfister,_Powell v. McCormack,
United States v. United States
District Court), shared Abrams'
view that the Reagan administration's information policies pose a
genuine threat to the First
Amendment. "I'm here tonight,"
he declared at the beginning of
an impassioned speech, "because
I feel that we are at a moment of
total crisis in the life and history
of our country."

Former Law School Professor
Vincent Blasi, now at Columbia
University, expressed a similar
sense of outrage. "Usually," he
said, "I'm an insipid voice of
moderation. Here, I feel a great
deal of moral indignation about
what the administration is doing,
particularly about the denial of
visas and the prepublication
review scheme, which fly in the
face of basic First Amendment
principles." Although there are
risks, governmental protectionism
in the area of national security
demands an antidote of open
debate, he said. "Precisely
because the government will be
biased in this area," Blasi
explained, "self-government is
most important."
.
To Blasi, the Reagan administration's claim of unprecedented
threats to national security is
standard issue stuff. "Every time
there has been a frontal assault on
First Amendment principles," he

Alumni Jim Jacobson, Peter Levine,
Ned Miltenberg, and Gregoria
Vega-Byrnes contributed to this Law
Quadrangle Notes report.
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